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DETAILED ACTION 



1 . This action is in response to the RCE filed on 12/6/2008. 

2. Claims 1 , 25-27, and 32-35 are pending (claims 2-24 and 28-3 1 were cancelled). 



Double Patenting 

3. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousncss-type double patenting rejection 
is appropriate where the conflicting claims arc not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, All F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

4. Claims 1 , 25-27, and 33-35 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1 of copending Application 
No. 11/982,671. 

Although the conflicting claims are not identical, they are not patentably distinct from 
each other because claims 2 and 3 of the co-pending application disclose the process of claims 1, 
25-27 and 33-35 of the instant application as follows: 
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Claims 1 and 32 of the instant application 

A process for optimizing transmission speeds 
on a distributed transmission system which can 
support multiple upstream channels or logical 
channels simultaneously, comprising: 

! ) gathering data about each cable modem 
(CM) in a group of CMs coupled to a cable 
modem termination system (CMTS) through a 
distributed transmission system; 

2) dividing said group of CMs up into logical 
groans based upon CM type and/or 
throughput ability; 

3) creating an upstream channel or logical 
channel on said distributed transmission 
system for each logical group of CMs each 
upstream channel or logical channel having 
transmission characteristics optimized lor a 
particular logical group of CMs; 

4) assigning the CMs in each logical group to 
the upstream channel or logical channel 
created for that logical group; and 

monitoring the error rate of transmissions 
from each CM, and if the error rate of any 

CM becomes higher than an underperformance 
limit or lower than an overperformance limits 
limit, 

sending a message to said CM whose bit-error 
rate has become too high or too low causing 
each said CM which is overperforming or 
underperforming to switch to an upstream 
channel with a burst profile which is 
compatible with the CM type and suitable for 
more efficient communications of digital data 
between said CMTS and said CM. 



Claims 25 and 33 of the instant application 

Wherein the error rate is the bit error rate. 



Claims 26 and 34 of the instant application 

Wherein the error rate is the byte error rate. 



Claim 2 of the Co-pending Application '671 

A process for optimizing transmission speeds on a 
distributed transmission system which can support 
multiple upstream channels or logical channels 
simultaneously, comprising: 

1) gathering data about each cable modem (CM) in a 
group of CM coupled to a cable modem termination 
system (CMTS) through a distributed transmission 
system; 

2) dividing said group of CMs up into logical groups 
based upon CM type and/or throughput ability; 



3) creating an upstream channel or logical channel on 
said distributed transmission system for each logical 
group of CMs, each upstream channel having 
transmission characteristics optimized for a particular 
logical group of modems; 



4) assigning the modems in each logical group to the 
upstream channel created for that logical group. 



monitoring the byte error rate of transmissions from 
each CM, and if the byte error rate of any CM 

becomes too high or too low relative to 
underperformance and overperformance standards, 
respectively, 

sending a message to said CM whose byte error rate 

has become too high or too low causing each said CM 
which is overperforming or underperforming to switch 
to an upstream channel with a burst profile which is 
compatible with the CM modem type and suitable for 
more efficient communications of digital data between 
said CMTS and said CM. 



Claim 2 of the Co-pending Application '671 

monitoring the byte error rate of transmissions from 
each CM, and if the byte error rate of any CM 

becomes too high or too low relative to 
underperformance and overperformance standards, 
respectively. 

Claim 2 of the Co-pending Application '671 

monitoring the byte error rate of transmissions from 
each CM, and if the byte error rate of any CM becomes 
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Claims 27 and 35 of the instant application 

Wherein the error rate is the packet error rate. 



too high or too low relative to underperformance and 
overperformance standards, respectively. 



Claim 3 of the Co-pending Application '671 

monitoring the packet error rate of transmissions from 
each CM, and if the packet error rate of any CM 
becomes too high or too low relative to 
underperformance and overperformance standards, 
respectively, sending a message to said CM whose 
packet error rate has become too high or too low causing 
each said CM which is overperforming or 
underperforming to switch to an upstream channel with 
a burst profile which is compatible with the CM modem 
type and suitable for more efficient communications of 
digital data between said CMTS and said CM. 



However, the use of error rate (as required by claims 1 ,32 of the instant application) to 
cover various types of error rate, the use of CMTS to implement the cable modem monitoring 
and channel assignment process (as required by claim 32 of the instant application), and the 
monitoring of bit error rate which is derivable from the byte error rate (as required by claims 25 
and 33 of the instant application) are well known in the art of cable modem transmission, it 
would have been obvious to one skilled in the art to modify the co-pending application to include 
the monitoring of the error rate, the CMTS for implementing the claimed process, and the 
monitoring of the bit error rate in order cover various types of error rate including bit error rate 
and enable the process to be automatically implemented by the CMTS without human 
intervention. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 



Claim Objections 

4. Claims 1 and 32 are objected to because of the following informalities: 
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in claim 1, line 6, "groans" should be changed to "groups"; 

line 17, "modem" should be removed; 
in claim 32, line 19, "modem" should be removed. 
Appropriate correction is required. 

Claim Rejections - 35 USC § 112 

5. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 32-35 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 32 is an apparatus claim that is directed to a CMTS; however, the claim body is 
missing positive components of the CMTS. Therefore, the claim is vague and indefinite as it is 
unclear what components are the CMTS made up of. 

Claim Rejections - 35 USC §102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 
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7. Claims 1, 25-27, and 32-35 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Hou(US 6,898,755 Bl). 

Regarding claims 1 and 25-27, as shown in Fig. 5, Hou teaches a process comprising: 

Gathering data about each cable modem (CM) in a group of CMs coupled to a cable 
modem termination system (CMTS) through a distributed transmission system (step 100, the 
CMTS maintains the performance statistics of each CM, col. 7, lines 1 1-14). 

Dividing said group of CMs up into logical groups based upon CM type and/or 
throughput ability (in steps 106-1 14, the CMTS determines for each CM whether the CM is 
dynamic burst profile mode capable and if so an associated burst profile is determined, and if the 
CM is not dynamic burst profile mode capable and associated burst profile per the current 
DOCSIS specification is determined, col. 7, lines 16-30). 

Creating an upstream channel or logical channel on said distributed transmission system 
for each logical group of CMs, each upstream channel or logical channel having transmission 
characteristics optimized for a particular logical group CMs (three burst profiles are created for 
three logical groups of CMs that are dynamic burst profile capable mode and one burst profile 
per DOCSIS specification is created for logical group of CMs that are not dynamic burst profile 
mode capable, col. 7, lines 21 -col. 8, lines 23). 

Assigning the CMs in each logical group to the upstream channel or logical channel 
created for that logical group (steps 110 and 108 in the previous bandwidth request, col. 7, lines 
21-29). 
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Monitoring the bit/byte/packet error rate of transmissions from each CM, and if the 
bit/byte/packet error rate of any CM becomes higher than an underperformance limit or lower 
than an overperformance limit, sending a message (a MAP message) to said CM whose 
bit/byte/packet error rate has become too high or too low (the CMTS monitors the performance 
of each CM that is dynamic burst profile capable and assigns appropriate burst profile in a MAP 
message to the CM in response to the current bandwidth request based on the CM perform 
measurements on the CM which indicate "relatively" high and/or low on BER/codeword error 
rate/packet loss rate, col. 8, lines 23-65, col. 9, lines 25-42, col. 12, lines 49-col. 13, lines 15, see 
also col. 5, lines 52-col. 6, lines 6, 33-42) causing each said CM which is overperforming or 
underperforming to switch to an upstream channel with a burst profile which is compatible with 
the CM modem type and suitable for more efficient communications of digital data between said 
CMTS and said CM (once the dynamic profile capable CM receives a MAP message with a 
specified new burst profile, the CM must switch to a new upstream logical channel 
corresponding to the new burst profile, i.e., switching to and operating in the assigned parameters 
of the new assigned burst profile, in order successfully communicate with the CMTS, col. 10, 
lines 49-col. 11, lines 29; see also col. 7, lines 35-col. 8, lines 23). 

Claims 32-35 are CMTS claims containing the same limitations as recited in claims 1 
and 25-27, respectively, and are therefore rejected under the same reason set forth in the 
rejection of claims 1 and 25-27, respectively. 



Response to Arguments 
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8. Applicant's arguments filed on 12/1/2008 have been fully considered but they are not 
persuasive. 

A. In the Remarks on pages 6-7, the Applicant argues that Hou does not teach (a) "sending a 
message to said CM whose error rate has become too high or too low" and (b) said message 
"causing each said CM which is overperforming or underperforming to switch to an upstream 
channel with a burst profile which is compatible with the CM type and suitable for more efficient 
communications of digital data between said CMTS and said CM." 

In response, the Examiner respectfully disagrees. It is submitted that Hou teaches every 
limitation as claimed. In particular, regarding limitation (a), Hou clearly teaches "sending a 
message to said CM whose error rate has become too high or too low" (the CMTS specifies 
in grants with in a MAP message the burst profile that is selected which is based on the 
robustness of the transmissions being received from a particular CM as measured by the CMTS, 
col. 9, lines 25-42, see also col. 8, lines 23-65 and claim 21). Regarding limitation (b), Hou also 
teaches that said message "causing each said CM which is overperforming or 
underperforming to switch to an upstream channel with a burst profile which is compatible 
with the CM type and suitable for more efficient communications of digital data between 
said CMTS and said CM" (it is inherent in Hou that once the dynamic profile capable CM 
receives a MAP message with a specified new burst profile, the CM must switch to a new 
upstream logical channel corresponding to the new burst profile, i.e., switching to and operating 
in the assigned parameters of the new assigned burst profile, in order successfully communicate 
with the CMTS, col. 10, lines 49-col. 11, lines 29; see also col. 7, lines 35-col. 8, lines 23). Note 
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that the Applicant also agrees that Hou teaches the steps of creating an upstream/logical channel 
for and assigning the CMs in each logical group based on CM burst profile to the 
upstream/logical channel. Therefore, since each burst profile is supported by an upstream logical 
channel, when the CM switches to a new burst profile as assigned by the CMTS, it constitutes 
switching to a new upstream logical channel corresponding to the newly assigne burst profile. 

Based on the above, it is respectfully submitted all claimed limitations are met by Hou. 
Thus, the rejection is maintained. 

Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

- US 7,359,332 B2, disclosing upstream channel changes (Abstract and Fig. 8). 

10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NITTAYA JUNTIMA whose telephone number is (571)272- 
3120. The examiner can normally be reached on Monday through Friday, 8:00 A.M - 5:00 P.M. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Seema Rao can be reached on 571 .272.3 174. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
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applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you have 
questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) at 
866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786-9199 (IN USA OR 
CANADA) or 571-272-1000. 

/Nittaya Juntima/ 
Examiner, Art Unit 2416 
1/31/2009 



